THE FOOTBALL ASSOCIATION
 DISCIPLINARY COMMISSION

Sitting on behalf of the 

Amateur Football Association 
PERSONAL HEARING
of
DANIEL ROLFE 
And
NON PERSONAL HEARING 

of
LEVI FLETCHER 
THE DECISION AND REASONS OF THE COMMISSION

INTRODUCTION

1. The Football Association (“The FA”) convened a Disciplinary Commission (“the Commission”), on behalf of the Amateur Football Association (“AFA”) to adjudicate upon disciplinary charges levied against Mr Daniel Rolfe (“DR”) [Case ID number: 10068436M] and Levi Fletcher (“LF”) [Case ID number: 10073277M]. 
2. In brief, it was alleged that during the course of a match between South Bank Cuaco (“South Bank”) and Civil Service Reserves (“Civil Service”) played on 7th December 2019, DR and LF of South Bank used insulting words towards the opposition team which included the phrase “shut up you faggots” .
3. The Disciplinary Commission members were Mauro Maselli (Independent FA appointed Chair), Louise Dorling (Independent FA appointed member) and Anthony Mercer (Independent FA appointed member). Gerry Daish acted as Secretary to the Commission. 
4. By letter dated 19th December 2019, DR was charged with misconduct for a breach of FA Rule E3.

5. DR faced two charges of misconduct contrary to FA Rules E3 and E3(2) Namely:
I. Charge1: Improper Conduct (including foul and/or abusive language), in breach of FA Rule E3.

II. Charge 2: Improper Conduct Aggravated by Reference to Person’s Ethnic Origin, Colour, Race, Nationality, Religion or Belief, Gender, Gender Reassignment, Sexual Orientation or Disability, contrary to FA Rule E3(2).
It was specifically alleged that the language used by DR included a reference to sexual orientation within the meaning of Rule E3(2).  
[Charge 1 and 2 are collectively known as “Aggravated Breach Charge”]
6. DR responded on 24th December 2019 and indicated a not guilty plea.
7. By letter dated 19th December 2019, LF was also charged with misconduct for a breach of FA Rule E3 in the terms noted above, which included a reference to sexual orientation within the meaning of Rule E3(2).  
8. LF responded to the charges on 22nd December 2019 and indicated a not guilty plea.
9. As the alleged offences were purported to have been committed during the same match and there was related or common evidence, the proceedings against DR and LF were consolidated, as per Regulation 13 of FA Disciplinary Regulations – General Provisions of the FA Handbook Season 2019-2020, and were therefore determined at a joint hearing. 
EVIDENCE
10. The following is a summary of the principal evidence provided to the Commission. It does not purport to contain reference to all the points made, however the absence in these reasons of any particular point, or evidence, should not imply that the Commission did not take such point, or evidence, into consideration when the members determined the matter. For the avoidance of doubt, the Commission has carefully considered all the evidence and materials furnished with regard to this case.
11. Adam Wills (Civil Service player): In a statement dated 16th December 2019 Mr Willis describes two incidents:
I. “First incident”: While on the subs bench he and others shouted to the South Bank goalkeeper that he “was taking a free kick in the wrong place”. The goalkeeper responded “shut up you faggots”. Mr Wills asked the goalkeeper if he was “homophobic” and the goalkeeper said “yes”. Mr Wills then told the goalkeeper he was wearing rainbow laces & asked the goalkeeper “if he had a problem with that?” The goalkeeper responded by saying “yeah and you can fuck off back to your two dads”. Mr Wills had a clear and unobstructed view but did not report this incident to the referee.
II. “Second incident”: At the end of the match there were “arguments” taking place between the two teams with players on both sides swearing at each other, but one of the opposition players then loudly shouted fuck off you faggots to [the Civil Service] team. The player had an Irish accent and [Mr Wills thinks he was wearing No.6]. Mr Wills had a clear and unobstructed view and reported this incident to the referee.
12. Mr Wills also attended the hearing and gave live evidence. He confirmed that he stood by the contents of his statement and had nothing to add. He was asked questions by DR through the Chair and clarified that whilst he had not made a formal statement until the 16th December 2019 he had shared his account of what happened with his captain Chris Adam and other members of his team via a Whatsaspp group. Mr Wills also told the Commission that he did not report the 1st incident because the referee was not “anywhere near” the incident but did report the 2nd incident as the words were said “loudly and the referee was stood nearby”.
13. Chris Adam (Civil Service captain): Mr Adam submitted a complaint via the Civil Service Secretary which can be summarized as follows: “We’d like to report” South Bank for their behaviour in Saturday’s AFA Cup game. During the second half, players on the Civil Service bench pointed out to the referee that the position from which Southbank goalkeeper was taking a free kick was incorrect. The goalkeeper responded by saying “shut up you faggots”. The Civil Service players asked the goalkeeper if he had a problem with gay individuals, pointing out that one of the Civil Service players was wearing rainbow laces. The goalkeeper said that “he didn’t like gays” and directed the following words to the player wearing the rainbow laces: “fuck off back to your two dads”, who would be “sucking each other off [tonight]” adding that the “Civil players could join them”. 
14. Gordon Manning (Referee): In an email dated 13th December 2019, in response to enquiries during the fixture regarding what the AFA describes as allegations of “homophobic abuse”, Mr Manning states: “The first I heard of this was when a player from Civil Service told me after the final whistle that a player from South Bank had called him a faggot. He said he would put a report in and I had to endorse it. I said that I cannot endorse something that I was unaware of”.
15. Daniel Rolfe (South Bank player and participant): Prior to the hearing DR made two statements.

I. DR initially provided an email dated 16th December 2019 setting out his response to the charges. DR describes the game as “particularly feisty”. DR explained that he should have had a red card but due to mistaken identity another player was sent off in his place. In extra time South Bank were awarded a free kick in his penalty area. DR placed the ball a few yards forward of where the off side infringement had occurred and was asked to move the ball back by the referee. At this point a Civil Service substitute asked “you’ve been sucking the referee’s dick all game why stop now? DR assured the sidelines that “there was definitely no dick sucking going on”. After taking the free kick DR started running back towards his goal and heard said from the sidelines “so you have a thing against gays?” and “what do you have against gays”. DR did not respond and heard nothing more from the sidelines.   
II. DR made a second statement dated 24th December 2019. DR described the match as “ill tempered”. DR “strenuously denied saying anything that could be construed as homophobic”.  DR went on to make submissions on the evidence which can be summarized as follows:

· Only one of the three substitutes made a statement which DR asserts is consistent with the other two substitutes not hearing the remarks reported by Mr Wills.

· The Civil Service captain reports hearing “homophobic insults” but no other player on the pitch reports hearing the same comments and neither does the referee.

· DR asserts there are “significant contradictions” in the words that Chris Adam and Adam Wills say they heard. DR suggests that this is consistent with the men not hearing what they thought they heard. 

16. In evidence, DR confirmed he stood by the contents of his statement. However, DR told the Commission that having heard Mr Wills speak he was clear that it was not Mr Wills who had said the phrase “you’ve been sucking the referee’s dick all game why stop now? DR also asserted that he did not say anything immediately before being questioned from the sidelines with the words “so you have a thing against gays?” It was made plain to DR by the Commission that it was being suggested by the Civil Service team that immediately before being asked “if he was homophobic” DR had said the phrase “fuck off you faggots”. DR hotly disputed being “homophobic” and or saying any of the phrases as alleged by Civil Service. DR also told the Commission that phrases such as “We are gonna score you fat cunt” were directed towards him and he accepted retaliating by using phrases such as “fuck off”.  
17. Levi Fletcher (South Bank player and participant): LF made two statements, one by email and another via Whatsapp.

I. Email date 16th December 2019: LF states “There is no truth in the allegation that I used an abusive term of homophobic nature. Due to a weak referee, the game got heated and ultimately out of hand…ultimately I think the unfounded allegations of homophobic abuse made against me is born out of their frustration/bitterness to come off worse in an ill tempered game…”
II. Whatsapp: LF states “I would like to plead not guilty…I never directed homophobic language towards any of the opposing team…Having read the statements presented to me I would like to note three points. 1. The lack of statements from their team seeing as what I said was directed to them as a group instead of a single person. 2. The inconsistencies in the statements of what I said, one using the clubs name, one not. 3. The pressure which seems to have been applied to the match referee to endorse their statement for something he did not hear…”
18. Joshua John (South Bank player): Mr John made a statement dated 16th December 2019. There is a significant amount of comment on the evidence contained within the statement not rehearsed within these reasons. In brief, Mr John asserts that during the South Bank v Civil Service game on 7th December 2019, he “did not hear any homophobic comments made”. Mr John states that the only Irish person in his team is Levi Fletcher but he cannot say for sure whether or not Mr Fletcher was wearing the No.6 shirt. Mr John spoke to the referee on a few occasions during the game because [the referee] seemed to be losing control. Awaiting a free kick Mr John was called a “nonce (paedophile) and [he] was not impressed”. Mr John did not report this incident to the referee and the Civil Service player who had made the comment apologized to Mr John.   
19. Mr John also attended the hearing and gave evidence. Mr John told the Commission that he stood by the contents of his statement and had nothing to add. Mr John explained that he was not in the area when Mr Rolfe took the free kick toward the end of the match and so could not say what was or wasn’t said between Mr Rolfe and the Civil Service players. Mr John went on to assert that at no time did hear anything “unusual” said or what could be construed as “homophobic”. 

20. Jason Hollis (Southbank player): In a statement dated 16th December 2019 Mr Hollis reports “I’d been playing defensive midfield and it was a game where it kicked off a lot, loads of arguing and shouting…I didn’t hear anything during the game that was homophobic. Just lots of swear words to other players and especially to Dan and my centre midfield partner Levi…I was looking up the field but close enough to when their players argued with Rolfey over the free kick. I didn’t hear anything that was homophobic from our side and it was just arguing…Rolfey stole a few yards on the free kick and [they] said something about the ref favouring him (you’ve been sucking the ref’s d*ck all night) to which Dan said he wasn’t and the game started again. They then started saying he was being homophobic which came out of nowhere…”
21. Adam Reeves (South Bank player): Mr Reeves had been playing in another match and walked over to watch the extra time of the South Bank v Civil Service match. Mr Reeves noted that abuse was being given to the referee. Towards the end of extra time DR was taking a free kick. The Civil Service substitutes complained to the referee about the positioning of the ball. The referee told DR to move the ball back and then waved for the kick to be taken. One of the Civil Service players said “something along the lines of you’ve been s*cking the ref anyway”. DR responded with “a comment along the lines of “I haven’t been sucking anyone off, I have questioned decisions so fuck off”. The game continued and Mr Reeves saw no further exchange between players. Moreover, Mr Reeves did not hear anything that he considered to be “homophobic” said during the game.  

22. The Commission were also provided with the team sheets and noted that Adam Willis was playing at No.2 for Civil Service, Daniel Rolfe was in goal for Southbank and Levi Fletcher was playing at No.6 for Southbank.
CLOSING SUBMISSIONS

23. When the evidence was concluded DR made closing submissions:

I. DR stood by the comments he had made on the evidence in his statement dated 24th December 2019 summarized above.

II. DR also pointed to the evidence of Mr Wills in respect of the statement of Chris Adam essentially receiving a Whatsapp from Mr Wills and going on to make a report from the message. DR asserted the evidence of Mr Adam “was not a statement”.

III. DR also relied on there being no referee’s report.

IV. DR further relied on there being no other witnesses making the same allegations as Mr Wills. 
BURDEN & STANDARD OF PROOF
24. The Commission reminded itself that the burden of proving a charge falls upon the County FA.
25. The applicable standard of proof required for this case is the civil standard of proof namely, the balance of probability. This standard means the Commission would be satisfied that an event occurred if it considered that, on the evidence, it was more likely than not to have happened.
DECISION MAKING PROCESS

26. In a Commission such as this, the assessment of the evidence is entirely a matter for the Commission. It is entitled to consider the demeanour of the witness. The Commission has to assess the credibility of a witness (that is whether a witness is attempting to tell the truth) and the reliability of a witness (that is whether, although a witness may be attempting to tell the truth, their evidence might not be relied upon). 

27. Where there are discrepancies between witnesses, it is for the Commission to decide which evidence to accept and which to reject. Even where there are discrepancies between witnesses or within a witness’s own evidence, it is for the Commission to assess if the discrepancy is important and lends assistance to the determination of whether or not a charge is proved or not proved. Having decided which evidence it accepts and rejects, the Commission then has to decide on the balance of probabilities if the alleged breach of the FA Rules is established.  
28. Charges 1 and 2, levied against DR and LF under FA Rules E3(1) and  E3(2) essentially posed the following two stage test:

(i) Firstly, the Commission had to determine what, if any, comments were made by DR and/or LF towards an opponent and whether they were improper;

(ii) Secondly, whether the language (if found to be used by DR and/or LF) was aggravated by reference to sexual orientation.

29. For the record the Commission wishes to state that it was not judging whether DR or LF were homophobic or not, but we were merely required to find whether on this occasion language had been used that was aggravated by reference to sexual orientation as alleged.
30. The Commission also make it plain that whilst the cases against DR and LF were consolidated for the reasons noted above, each case was considered individually by the Commission.

FINDINGS DANIEL ROLFE
31. For the reasons set out below, after considering the evidence on a balance of probabilities the Commission unanimously found the case against DR not proven. 
32. We noted that it was common ground that around the time the free kick that has been the subject of these proceedings was taken by DR, Mr Wills was in the company of two other substitutes from Civil Service. Neither of these players has come forward and made a statement to support the assertions made by Mr Wills regarding the use of the alleged insulting language by DR, and in particular the use of the phrase “Fuck off you faggots”. 
33. Nor was there any supporting evidence from the referee or anybody else present at the match for that matter.
34. We found that the lack of supporting evidence of itself considerably weakened the case against DR.

35. For the avoidance of doubt the Commission treated the evidence of Mr Adam as a report as opposed to evidence as to what Mr Adam saw and heard himself. We concluded that his evidence was borne out of the Whatsapp message Mr Wills told us he had sent to his team mates. The message was not exhibited and so the Commission were unable to view the message in the context of any other messages that may or may not have been sent at the time. In essence, we did not find the evidence of Mr Adam of assistance when deciding if the alleged offending language had been used.
36. Turning to the evidence of DR, he advanced a different account of events, recalling a sequence of verbal confrontation between himself and the Civil Service substitutes. Whilst DR accepted he had sworn in retaliation to insults he had received during the course of the match, DR was clear he did not use any what he described as “homophobic” language. 
37. We also found that DR’s version was supported by other players present at the match, who did come forward and make statements. Mr John, Mr Hollis and Mr Reeves were also clear in their evidence that they did not hear what they described as “homophobic” comments.
38. After carefully considering what were essentially two very different accounts, we preferred DR’s version of events.  

39. In short, we concluded that whilst DR had on his own account sworn during the match, this was not capable of making out either charge. It was plain from the wording of the charges that DR was being accused of using insulting language aggravated by reference to sexual orientation. We found on a balance of probabilities he had not used such language towards Mr Wills or anybody else. 
40. This decision is subject to the right of appeal under the relevant FA rules and Regulations. 
FINDINGS LEVI FLETCHER
41. For the reasons set out below, after considering the evidence on a balance of probabilities the Commission unanimously found the case against LF not proven.
42. In summary the evidence against LF amounted to Mr Wills asserting that at the end of the match whist arguments were going on involving members from both teams, one of the opposition players loudly shouted “fuck off you faggots” directed at the Civil Service team. Mr Wills told the Commission, the player had an Irish accent and that Mr Willis thought he was wearing the No.6 shirt but could not be sure.  
43. We also noted the evidence of Mr John who gave evidence on behalf of DR stated that LF was “the only Irish person in his team … but he cannot say for sure whether or not LF was wearing the No.6 shirt”.
44. The first concern we had was in relation to the identification of LF through the wearing of the No.6 shirt. Whilst the South Bank team sheet confirmed that LF was wearing No.6, neither Mr Wills nor Mr John could on their own accounts be sure that the person who made the comment towards the Civil Service team was the No.6.
45. We were then left with the identification of LF based solely on an “Irish accent” which we had not had the benefit of hearing. 
46. We also agreed with the submission made by LF that may be summarized by saying there were no other witnesses from the Civil Service team supporting the assertion made by Mr Wills. 

47. In addition, Mr Wills told us he had reported the second incident [the allegation against LF] to the referee as the words were said loudly and the referee was stood nearby. This account is completely contradicted by Gordon Manning (Referee). Whist the referee did not make a formal report, in his email cited above, he is clear that the first he heard of what he describes as “allegations of homophobic abuse” was when a player from Civil Service told him after the final whistle that a player from South Bank had called him a faggot. 

48. For the avoidance of doubt, on a balance we concluded that LF had not said the phrase “fuck off you faggots” during the course of the match.
49. For the record we also wish to add that the Commission asked the AFA RDO to forward to the London FA (Mr Manning’s home county), that Mr Manning, the referee, should be reported to the London FA Referee’s Committee for not sending in any report, given that there were emails from the AFA indicating that he should have done so.
50. This decision is subject to the right of appeal under the relevant FA rules and Regulations. 

Mauro Maselli (Chair)
Louise Dorling 
Anthony Mercer
28 January 2020
PAGE  
8

